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Judge’s Faulty Instruction on Inconsistent Verdicts Dooms Guilty Verdict

BY MARK HAMBLETT

A JUDGE’S INSTRUCTION to a
jury that it was allowed to return
inconsistent verdicts has led a fed-
eral appeals court to throw out
the guilty verdict of a woman for
using her position with-Customs
and Border Control to  tip off drug
_dealers

While it isweli estabhshed that
defendants cannot chalienge their
convictions based on inconsistent
jury verdicts, the U.S. Court of
Appeals for the Second Circuit
said in United States v. Moran-

© Toala, 12-2010-cr, that judges can’t
encourage the practice.

The circuit vacated the convic-
tion of Elizabeth Moran-Toala for
consplracy to exceed authorized
access to a governiment computer
in furtherance of a narcotics con-
spiracy in violation of 18 U.S.C.
§§371 and 1030(c)(2)B)(iD).

. Moran-Toala was acquitted of
.narcetics conspiracy charges in
2011 after Eastern District Judge
Frederic Block told the, jury.it
could return an inconsistent ver-
dict. But a circuit panel of judges
QGuido Calabresi, Jose Cabranes
and Robert Sack said the instruc-

tion “misled the j jury as toits duty
to follow the law.”

Moran-Toala worked frorn 2003
t0 2007 in the “passenger analytl-
cal unit” at the federal Customs
and Border Control at Hollywood
Internationai Airport in Fort Lau-
derdale, Fla. As part of her job,
she checked flight manifests for

_individuals suspected of criminal
- activity, cross-checking names in

a database called the Treastiry

Enforcement Communications Sys-

tem (TECS), a collection of several
other databases on flight and trav-
el information, border crossings,
criminal history information, war-
rants and motor vehicle records.

.Federal law prohibits employ-

ees from “browsing” TECS for’

any reason unrelated to ofﬁ(:lal

; busmess

Moran—ToaIa was accused of

-doing just that to help prove that

a backpack containing heroin,
cocaine and ecstasy had i fact
been seizéd in 2006-—information

“that Jorge Espinal, a Delta, Airlings

baggage handler, and narcotics
distributor Henry Polanco neéded
to provide proof to their supplier
in the Dominican Republic that
they did not steal the drugs,

A w1retap on Espmai s phoneA

nican Repub-
lic ‘to John
F. Kerinedy

produced a tape in which he could
be heard teiling his supplier that
he had a “girifriend” who worked -
for the governmert who could
Dbrove the backpack was seized.
Moran-Toala allegedly went
browsmg again in 2007 to obtain
4 copy of the arrest report of a-

courier who was captured while

delivering drugs from the Doml-

International
Airport and_
Espinal. And
she allegedly
did-so again
to help Espi-
nal reassure
another ¢on- J"dge sack :
spirator that’ there was no cnrmnal
history mformatmn or outstand-:
ing warrants on TECS and it was
therefore safe for him to travel.

* She was charged in the Eastern
District with conspiracy to import

Vherom and cocaine aswell as.con- -
spiracy to use a goyernment com-

puter unlawfully——a misdemeanor

‘that can be enhanced to a felony

upon, proof that, in the language .
of §1030 “the offense ‘was cormit-
tedin furtherance of any crlmmal

or tortious act in violation of the
Constitution or laws of the United
States.”

While that case was pending,

she was indicted on, and pleaded -

guilty to, charges in federal court
in Florida for a separate heroin
conspiracy and using TECS to run
travel checks for drug couriers.

-She received 10 years in prison.

At trial before Block in Brooklyn

.in 2011, Moran-Toala admitted to
misusing her computer but insist- -

ed shie had no knowledge of the

‘Espinal-Polanco:criminal purpose.
During delibérations on June

28, the jury sent the court a note
asking whether the verdict on the
felony enhancement count had to

- be consxstent with the narcotics
conspiracy cauit, The govern-
ient said the jury should be told .

no; the defense: said the answer
should be yes.
Block, who mltxally to]d the

‘jury that the two. verdicts should

be “linked,” told the lawyers-his .
“gut feeling” Was to agree with .

"the defensé but'that he had had

a change of heart becaiise he was
reluctant to “charge the govern-
ment out of court.” The judge

answered the jury's question with

a snmple no

Twenty minutes after receiving
this instruction, the jury returned
its verdict. Block later sentenced
Moran-Toala to one year in prison
to run concurrent with the Florida
sentence.

At the circuit, Sack said incon-
sistent verdicts are normally unre-
viewable. “But it does not follow
from judicial inability to disturb
inconsistent verdicts after the fact
that district court may sanction
potentxally inconsistent verchcts
ex ante,” he sdid.

“Thej jury clearly recogmzed the

tension” between the two charges,
he said, as “we can think of no oth-
er coherent reason for the jury to
send a note seeking judicial guid-
ance, a note that we understand
to be tantamount to a request for
permission to unlink its verdicts
by ignoring the intent requirement
in the felony enhancement charge
or by disregarding the majority of
the narcotics conspiracy charge.”
Block’s instruction, he said,

“blessed the jury’s clear desire’

to render verdicts it considered
inconsistent.”

The error, Sack added was not
harmless, as there is “no serious

- doubt that the erroneous instruc-

tion contributed to any inconsis-

tency in the verdicts inasmuch as
it explicitly permitted them.”

Sack said the panel was well
aware that the instruction “result-
ed in a highly favorable verdict”
for Moran-Toala,

“But, in light of the dearth of
evidence of Moran-Toala’s knowl-

‘edge of the Espinal-Polanco air-

port conspiracy, it is nevertheless
possible that a jury would have
acquitted her of the narcotics.
conspiracy and declined to apply
the felony enhancement had the
supplemental instruction been
correct and informed the jury that
inconsistent verdicts are imper-
missible,” Sack said.

Assistant U.S. attorney Patricia
Notopoulos argued the appeal
before the circuit on June 20,

Florian Miedel of Kiedel & Mysli-
wiec argued for Moran-Toala,

“The court recognized thie dif-
ference between the power to rec-
ognize an inconsistent verdict and
a situation where a judge sanctions
or, in this case, essentially directs
such a verdict,” Miedel said. “It’s
an important distinction.”

L
@] Mark Hamblett can becontacted at
mhamblett@alm.com.
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. The Second Circuit decision
is posted at nylj.com.

Martm Act

« Continued, from page3. .
gence claims to proceed desplte
the overlap between those cla:ms
and the Martin Act

Following the decision in
Assured Gudranty, however,
Driscoll was called upon to
reconsider his earlier ruling. In'so

doing, he summarized the Court .
" of Appeals’ Assured Guaranty deci-
sion as follows: “an injured inves-

tor mav bring a common-law claim

fe'ﬁipted: by the Martin Act, as -

plaintiffs “premise[d] their claims
upon omissions in the Amend-
ments to the Offering Plan.” -~
Similarly, thie court dismissed
the fraud count against the archi-
tects as it- was based bn the archi-
tects' failure to disclose facts in

deceptive practices against devel-
opers of a new condominium unit
for making false statements in the
offering plan, in¢corporated into
purchase agreements, regarding

‘the construction of the build-

ing. Dismissing this claim on the
basis of preemption. the court

tations in the offering plan. Thus,

the court denied the defendants
summary judgment as this claim
was not predicated “solely on ornis-
sions from documents filed pursu-
ant to the Martin Act.” The court
did state, however, that had this
claim been based solelv on omis-

of fiduciary duty), with Anwar v. Fairfield
Greenwich, 728 F. Supp. 2d 354 (S.D.NY.
2016 (describing in detail the Martin Act's
history in finding that the Martin Act does
not preempt common law claims),

4. Assured Guaranty (UK) v 1P Morgan
Investment Management, 18 N.Y.3d 341, 938
N.Y.S.2d 274 (2011). )

5. N.Y. Gen Bus. Law §353(1).

6. Peaple v. Federated Radio, 244 N.Y. 33,
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